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Thi s appeal has been taken in accordance with 46 U S. C. 7702 and
46 CFR 5. 30- 1.

By order dated 2 July 1984, an Adm nistrative Law Judge of the
United States Coast CGuard at Al aneda, California, suspended
Appellant's license for one nonth outright upon finding proved the
charge of negligence. The specification found proved all eges that
whil e serving as Operator aboard the MV AVMERI CAN EAGLE, under the
authority of the captioned docunent, on 20 May 1984, while the vessel
was navi gating San Francisco Bay in the vicinity of the San
Franci sco - Qakland Bay Bridge, appellant failed to take adequate
precautions to prevent a collision with the S/V FINE FEATHER resulting
ina collision wth and the sinking of that vessel.

The hearing was held at Al aneda, California, on 2 July 1984.

At the hearing Appellant was represented by professional counsel
and entered a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence six exhibits and
the testinony of three w tnesses.
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I n defense, Appellant introduced in evidence three exhibits, his
own testinony, and the testinony of one additional wtness.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specification had
been proved, and entered a witten order suspending all |icenses and
docunents issued to Appellant for a period of one nonth outright.

The conpl ete Decision and Order was served on 13 July 1984.
Appeal was tinely filed on 6 July 1984 and perfected on 21 June 1985.

FI NDI NGS OF FACT

At all relevant tinmes on 20 May 1984. Appellant was serving as
Oper ator aboard the MV AMERI CAN EAGLE under the authority of his
| i cense which authorizes himto serve as Operator of Uninspected
Towi ng Vessels. The MV AVMERI CAN EAGLE is a steel hulled tow ng
vessel of 193 gross tons, 106.5 feet in length. The AVERI CAN EAGLE,
pushing an enpty steel "dunp" barge ahead, was underway on San
Franci sco Bay Bridge (Bay Bridge) enroute to its noorings at QCakl and,
California. The weather was clear. Two deckhands were on the bridge
wi th Appellant hel ping himlook for traffic. Neither man, however,
was designated as a | ookout.

A Vessel Traffic Separation Schene was in effect in San Francisco
Bay establishing traffic |lanes for Northbound and Sout hbound vessel
traffic noving under the Bay Bridge. The MV AMERI CAN EAGLE was
originally in the Southbound Traffic Lane but Appellant, after
advi sing the Vessel Traffic Service of his plans, changed course,
| eavi ng t he Sout hbound Traffic Lane and crossing the separation |line
into the Northbound Traffic Lane enroute to his destination.

Meanwhi l e, the S/V FI NE FEATHER, operated by M. Richard Lane, an
experienced sailor, was underway in the general area of the Bay
Bridge. M. Lane observed the AVMERI CAN EAGLE com ng sout hbound, and,
assum ng the AVMERI CAN EAGLE woul d continue in the Southbound Traffic
Lane, turned the FINE FEATHER in a northeasterly direction to nove
away from the Sout hbound Lane and the approachi ng AMERI CAN EAGLE. At
this time, the wind had died and the nmaneuverability of the FINE
FEATHER was reduced to the extent that M. Lane could only turn the
vessel by using the rudder in a sculling manner. As the AMERI CAN
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EAGLE, nmaeking a speed of 7 to 8 knots, closed on the FINE FEATHER, M.
Lane stood up on the seat of his vessel and began waving his arns in
an attenpt to attract the attention of personnel on the tug. He also
sent the nessage "No Motor" by using his arns to semaphore.

Al t hough Appel |l ant had earlier seen the FI NE FEATHER
approximately two or three mles ahead, neither he nor either of the
other two nmen on the bridge kept a watch on the vessel. Appellant did
not see the FINE FEATHER agai n until he suddenly saw the top 6 or 7
feet of the mast and sail approximately 100 to 150 feet ahead of the
barge. Appellant imediately reversed engi nes and put the rudder over
so as to swing the barge's bow to starboard in an effort to clear the
FI NE FEATHER. The AMERI CAN EAGLE sl owed slightly and the barge's bow
began to swing, but the two vessels collided sone 10 or 15 seconds
| ater, at about 1336. The barge rode over and sank the sailing
vessel. M. Lane junped clear, and was rescued by a nearby sail boat.

BASI S OF APPEAL

Appel | ant contends that the Coast Guard failed to establish
subject matter jurisdiction in this case, since the Admnistrative Law
Judge i nproperly concluded that he was acting under the authority of
his Coast Guard |icense. He argues that the pertinent Coast Guard

regul ati on, 46 CFR 5.01-35, provides an ultra vires del egati on of
Coast Guard rul emaking authority to private enpl oyers since the

regul ation provides in part that an individual is acting under the
authority of his |icense when the holding of the license is required
as a condition of his enploynent. He argues further that if the Coast
Guard has authority for this purported del egation, the agency has
failed to establish standards for private enployers to follow and that
therefore the reqgulation is vague and unconstitutional.

OPI NI ON

Appel | ant contends that the Coast Guard failed to establish
subject matter jurisdiction. | do not agree.

Jurisdiction in this case is prem sed on the statutory nandate
that a tow ng vessel be under the direction and control of a |licensed
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operator. Title 46 USC 8904 provides, in pertinent part:

A towi ng vessel that is at |least 26 feet in length...shall be
operated by an individual |licensed by the Secretary to operate that
type of vessel...

At the hearing, it was clearly established that Appellant was
serving as Operator of a 106.5 foot towi ng vessel at the tine of the
collision. Accordingly, the statute establishes jurisdiction.

However, Appellant's argunent that a particular license is
required as a condition of enploynent is also without nerit. 46 CFR
5.01-35(a) provides, in pertinent part, that "(a) person enployed in
the service of a vessel is considered to be acting under the authority
of alicense ... when the holding of such license ... is required in
fact as a condition of enploynent.”

Properly pronul gated regul ati ons have the force and effect of |aw
I n suspensi on and revocation proceedi ngs. Appeal Decision 1944
(HAYNIE). The "under the authority of the license" el enent of
jurisdiction is supported by a showing that the holding of a license
was a condition to enploynent. Appeal Decision 2268 (HANKINS).
See al so Appeal Decision 2393 (STEWART). Here, counsel for

Appel l ant stipulated at the hearing to the adm ssion of a letter from
Appel I ant's enpl oyer which states that Appellant has a valid Coast
Guard license as a condition of enploynent, and the Admnistrative
Law Judge correctly determ ned that Appellant was acting under the
authority of his |icense at the tinme of this incident.

Al t hough not specifically raised by Appellant, one further matter
shoul d be addressed.

The specification upon which the hearing proceeded all eged only
t hat Appellant was negligent in failing to take adequate precautions
to prevent a collision. Under 46 CFR 5.05-17(b), such a specification
IS I nadequate to enable the person charged to identify the offense so
he will be in a position to prepare his defense. See Appeal
Deci si ons 2358 (BU SSET), 2386 (LOUVIERE), and 2396 (MDOWNELL). A

negl i gence specification nust allege particular facts anounting to
negl i gence, or sufficient facts to raise a |l egal presunption which
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wi |l substitute for particular facts. See al so Appeal Decisions 2277
( BANASHAK) and 2174 (TINGEY), aff'd sub nom, Commandant v. Tingley
NTSB Order EM 86 (1981).

However, deficiencies in pleading in admnistrative proceedi ngs
can be cured where the record clearly shows that there was no

prejudice. "(T)here may be no subsequent chall enge of issues which
are actually litigated, if there was actual notice and adequate
opportunity to cure surprise.” Kuhn v. Cvil Aeronautics Board,

183 F.2d 839, 841 (D.C. Cr. 1950). Here, Appellant raised no
objection and all issues were fully litigated. It is clear fromthe
record that Appellant and his counsel were aware of the governnment's
case and were prepared to defend against it. After all issues were

fully litigated, the Adm nistrative Law Judge found that Appell ant
failed to take adequate precautions to prevent a collision through his
maneuvering of the MV AMERI CAN EAGLE so as to depart fromthe

Sout hbound Traffic Lane, and his failure to maintain an alert |ookout.
Appel | ant does not now conpl ai n about the adequacy of the

speci fication.

Since there has been no prejudice to Appellant, and he did not
conpl ai n of the adequacy of the negligence specifications, it need not

be set aside. See LOUVIERE, supra.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenents of applicable
regul ati ons.

ORDER

The order of the Admnistrative Law Judge dated at Al aneda,
California, on 2 July 1984 is AFFI RVED.

B.L. STABILE
Vice Addmral, U S. Coast Guard
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Vi ce Conmandant
Signed at Washington, D.C. this 17th day of COctober |985.

*rexxx END OF DECI SI ON NO. 2411 *****
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